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12/23/2024 
 
Mr. Nicholas Erickson     DEP WQC APPLICATION: 24-WW26-0013-APP 
Fitchburg Department Public Works    
301 Broad Street     401 WQC Application Complete: 12/16/2024 
Fitchburg, MA 01420      
        
         

RE: COMBINED 401 WATER QUALITY CERTIFICATION  

 Application for: COMBINED PERMIT – BRP WW 26  

 COMBINED CERTIFICATION FOR DREDGING & FILL/EXCAVATION – MINOR PROJECT 

  

AT: McTaggart’s Pond – Fitchburg, MA 01420 

 North Nashua River Watershed, Major Basin 

 

Dear Mr. Erickson: 

 

The Department of Environmental Protection (“MassDEP”) has reviewed your application for a  

Combined 401 Water Quality Certification for Dredging and Fill/Excavation (“Combined Permit”), as 

referenced above and is basing its certification upon an evaluation of the information contained in the 

application which is relevant to water quality considerations. In accordance with the provisions of Section 

401 of the Federal Clean Water Act (33 U.S.C. § 1251 et seq.), M.G.L. c. 21, §§ 26-53, and associated 

regulations at 314 CMR 9.00, MassDEP has determined there is reasonable assurance the project or 

activity, as conditioned herein, will be conducted in a manner which will not violate applicable water quality 

standards (314 CMR 4.00) and other appropriate requirements of state law.  

 

The waters of Phillips Brook from Fitchburg to the confluence with the North Nashua River within the 

Nashua River Basin are designated in the Massachusetts Surface Water Quality Standards as Class B 

Warm Water (314 CMR 4.05(3)b). These waters are designated as habitat for fish, other aquatic life, 

and wildlife, including for their reproduction, migration, growth, and other critical functions, and for 

primary and secondary contact recreation. These waters shall have consistently good aesthetic value.” 

Anti-degradation provisions of these Standards require that “existing uses and the level of water quality 

necessary to protect the existing uses shall be maintained and protected.”   
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Project Description 

Pursuant to 314 CMR 9.06(1)(b) and 314 CMR 9.07(1)(b) and (c), Ecological Restoration projects may be 

conditionally permitted. The alternatives analysis for this project per 314 CMR 9.06, considers the 

condition of the existing ecosystem and wetlands on the project site and benefits of the project that will 

sustain the designated uses as identified in 314 CMR 4.00: Massachusetts Surface Water Quality 

Standards.  

 

The McTaggart’s Pond Dam (National ID MA00879) is owned by the City of Fitchburg, Massachusetts. 

The dam is approximately 430 feet long and includes an earthen embankment with a 160-foot concrete 

spillway. It has been certified as structurally deficient and unsafe by the Massachusetts Department of 

Conservation and Recreation (DCR) Office of Dam Safety (ODS). The project proposes to demolish 

and remove the right abutment and 100 feet of the spillway to reconstruct the primary channel to pre-

dam conditions. Construction of a 500-foot streambed with a low flow channel within the impoundment 

is intended to restore hydrologic connectivity and improve Phillips Brook as a cold water fish resource.  

 

Dredging and Dredged Material Management 

Approximately 10,050 cubic yards of impounded sediment would be repositioned from McTaggart’s 

Pond impoundment during and following dam removal. The project proposes to permanently alter 

8,990 square feet (sf) of Land Under Water (LUW) by mechanically dredging 500 cubic yards (cy) of 

sediment from the existing streambed below the High Water Mark (HWM). Dredged sediment will be 

beneficially reused along the proposed channel overbanks to create floodplain and to grade the former 

dam impoundment area as a meadow environment. 7,470 cubic yards of the 7,500 cubic yards of 

material excavated from the existing wetland in the impoundment will be reused within the sediment 

reposition zone as shown on the plans. 

 

Sediment Chemistry Results  

A total of six sediment samples were submitted for grain size distribution and chemical characterization 

analysis. Three grab samples were collected, one above the dam impoundment, one immediately 

below the dam and downstream of the Sanborn stream crossing, and the third at the confluence of 

Phillips Brook and North Nashua River. Three composite samples were also collected from the 

impoundment behind the dam. Grain size distribution showed sample 4 with 27% of fines passing the 

#200 sieve. The results of chemical analysis indicate that all contaminant levels are below the 

Reportable Concentration (“RC”) S-1 criteria of the Massachusetts Contingency Plan (“MCP”). 

 

Rare Species and Wildlife Habitat 

The project site is not located within mapped MA Natural Heritage and Endangered Species Program 

(NHESP) Priority Habitat of Rare Species or Estimated Habitat of Rare Wildlife effective August 1, 

2021.1  

 

Time of Year Restrictions  

The Massachusetts Division of Fisheries and Wildlife recommends that the project will have long term 

benefits to Eastern Brook Trout population and limited short-term impacts to fisheries. As a result, no 

Time-of-Year (TOY) restrictions are required for this dam removal work.2 

 

 
1 NHESP Estimated Habitats of Rare Species 15th Edition of the Massachusetts Natural Heritage Atlas, effective beginning August 1, 
2021 
2 Massachusetts Division of fisheries and Wildlife (MADFW), Consultation letter from Adam Kautza, dated October 16, 2023, regarding 
McTaggart’s Pond Dam Removal project. 
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Dewatering and Disposal of Dredged Materials 

Phillips Brook streamflow will be directed to a temporary conveyance structure located at the low-level 

outlet of the dam during construction. Temporary cofferdams will be installed upstream of the dam to 

divert existing channel through the temporary conveyance structure. Dredged material from behind the 

dam is proposed to be reused on site at the northeastern side of the former impoundment.  

 

Public Notice:  

The Permit Application public notice was published in the Sentinel and Enterprise Newspaper on 

March 2, 2024.  No comments were received by MassDEP during the 21-day public comment period 

pursuant to 314 CMR 9.05(3)(e), which ended on March 23, 2024. 

 

 

Therefore, based on information currently in the record, MassDEP grants a Combined 401 WQC 

for this project subject to the following conditions to maintain or attain water quality, to minimize 

any damage to the environment that may result from the project, and to ensure compliance with 

appropriate provisions of state law. MassDEP certifies that there is reasonable assurance the 

project or activity, as conditioned herein, will be conducted in a manner which will not violate 

applicable water quality standards (314 CMR 4.00) and other appropriate requirements of state 

law.   

 

CONDITIONS 

 

1. Pursuant to 314 CMR 9.01(3), the applicant and its contractor shall take all steps necessary to 

assure that the proposed activities will be conducted in a manner that will avoid violations of the 

anti-degradation provisions of the Massachusetts Surface Water Quality Standards, that protect all 

waters, including wetlands. This condition is necessary to assure that any discharge from the 

project complies with the Massachusetts Surface Water Quality Standards, as provided in 314 

CMR 4.00, to protect the public health and restore and maintain the chemical, physical, and 

biological integrity of the water resources of the Commonwealth.  

 

2. Pursuant to 314 CMR 9.09(2), prior to the start of work, or for any portion of the work thereafter, 

MassDEP shall be notified of any change(s) in the project Plan of Record that may affect the quality 

of waters or wetlands. MassDEP will determine whether the change(s) will require a revision to this 

401 Water Quality Certification to ensure that any project modification(s) adhere to 314 CMR 9.00 

and the Massachusetts Surface Water Quality Standards at 314 CMR 4.00. This condition is 

necessary to ensure that the project is completed according to the approved Plan of Record for 

this permit to protect water quality and that any changes to the approved plans are reviewed and 

approved prior to implementation to ensure that water quality is protected.   

 

3. Dredging and filling/excavation in accordance with this 401 WQC may begin following the 21-day 

appeal period and once all other permits have been received. Pursuant to 314 CMR 9.09(1), this 

condition assures that all appropriate permits have been obtained and that grievances and 

additional concerns regarding impacts to water quality, protection of public health, or restoration 

and maintenance of the chemical, physical, and biological integrity of the water resources are 

identified and addressed before work begins.  

 

4. All work shall be performed in accordance with the following documents and plans submitted with 

the application. Pursuant to 314 CMR 9.05(1), this condition is necessary as these documents 
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outline how the execution of the project will meet the criteria of 314 CMR 9.07 thereby protecting 

water quality and preventing degradation to wetlands and waters of the Commonwealth: 

• Application for a Combined 401 WQC, Transmittal # 24-WW26-0013-APP, dated February 23, 

2024 and including all revisions and additional information requested and submitted up to the 

issuance date of this permit. 

• Sediment Management Plan (Dated December 13, 2024) 

• Approved Updated Plans entitled: MCTAGGART'S POND DAM (MA00879) REMOVAL AND 

PHILLIPS BROOK RESTORATION PROJECT, Sanborn Street, Town of Fitchburg, 

Massachusetts December 2024, with twenty-five sheets. 

 

MassDEP shall be notified if there are modifications and/or deletions of work as specified in the 

plans. Depending on the nature and the scope of any change, approval by the Department may be 

required.  

 

5. MassDEP shall be notified, attention David Wong, David.W.Wong@mass.gov one week prior to the 

start of in-water work so that MassDEP staff may inspect the work for compliance with the terms 

and conditions of this Combined 401 WQC. Pursuant to 314 CMR 9.05(4), this condition assures 

that MassDEP is notified in reasonable time to plan a site visit, if needed, to observe the work and 

conduct site inspection for compliance with 401 WQC to ensure that water quality is protected. 

 

6. The applicant and its contractor shall allow agents of MassDEP to enter the project sites to verify 

compliance with the conditions of this Certification and to ensure water quality is maintained during 

project preparation, construction, and post-construction phases. Pursuant to 314 CMR 9.05(4), this 

condition assures permission from the applicant for MassDEP personnel to access the project site 

to monitor project progress and to verify that the project is implemented in compliance with 

requirements of Combined 401 WQC to protect water quality. 

 

7. The term of this Certification remains in effect for the same duration as the federal permit that requires 

it. Pursuant to 314 CMR 9.09(1), this condition is necessary to ensure that the project is completed in 

a timely manner and complies with the Massachusetts Surface Water Quality Standards, as 

provided in 314 CMR 4.00, to protect the public health and restore and maintain the chemical, 

physical, and biological integrity of wetlands and waters of the Commonwealth. 

 

8. During the project period, there shall be no discharge or spillage of fuel, oil, or other pollutants into 

any part of Fort Pond Brook. The applicant shall take all reasonable precautions to prevent the 

release of pollutants by ignorance, accident, or vandalism. Pursuant to 314 CMR 4.04(1), 314 CMR 

9.01(3), 314 CMR 9.07, this condition is necessary to ensure that construction practices are 

implemented in such a manner as to prevent degradation to wetlands and waters 

 

9. Future maintenance dredging is not authorized under this 401 WQC. Pursuant to 314 CMR 9.04(5), 

the project does not qualify for the routine maintenance exemption. This condition is necessary to 

ensure that the chemical, physical and biological integrity of wetlands and waters of the 

Commonwealth are protected. 

 

10. Flow to the downstream channel shall be maintained throughout construction of the project. 

Pursuant to 314 CMR 9.07(1)(c), this condition is necessary to ensure that construction will be 

conducted in a manner that will not reduce or alter the habitat functions of the affected wetlands 

and waters of the Commonwealth. 

mailto:David.W.Wong@mass.gov
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11. Pursuant to 314 CMR 9.07(1) and 314 CMR 4.04(1), when not in use, all equipment and machinery 

storage, servicing, or cleaning, including but not limited to fueling, changing, adding, or applying 

lubricants or hydraulic fluids, or washing/rinsing of trucks or equipment, shall be performed above 

High Water Mark for inland sites and outside any wetland resource areas. This condition is 

necessary to protect water quality by ensuring that pollutants associated with the use and 

maintenance of equipment used for the project are not released to the water. 

 

12. All sedimentation barriers shall be maintained in good repair until all disturbed areas have been 

fully stabilized with vegetation or other means. At no time shall sediments be deposited in a 

wetland or water body, except as described in the documents and plans cited in Condition # 4. 

During construction, the applicant or his/her designee shall inspect the erosion controls on a daily 

basis and shall remove accumulated sediments as needed. The applicant shall immediately control 

any erosion problems that occur at the site and shall also immediately notify MassDEP, which 

reserves the right to require additional erosion and/or damage prevention controls it may deem 

necessary. Sedimentation barriers shall serve as the limit of work unless another limit of work line 

has been approved by MassDEP pursuant to this Combined 401 WQC. Pursuant to 314 CMR 

9.06(1)(c)4.c. and 9.07(1)(b)4.c., this condition is necessary to avoid and minimize adverse 

construction impacts to wetlands and waters of the Commonwealth. 

 

13. No later than four weeks after issuance of this 401 WQC, the applicant shall submit a notification 

procedure outlining the reporting process to MassDEP for incidents relating to dredging activities 

that impact surrounding resource areas and habitats. Incidents that trigger reporting include, but 

are not limited to, observed dead or distressed fish or other aquatic organisms, observed oily 

sheen on the surface of the water, a sediment spill, or a turbidity plume beyond the deployed 

BMPs. If at any time during implementation of the project such an incident occurs, the applicant 

shall immediately notify MassDEP and all site related activities impacting the water quality shall 

cease until the source of the problem is identified and adequate mitigating measures are deployed 

to the satisfaction of MassDEP.  Pursuant to 314 CMR 9.09(1), this condition assures that MassDEP 

can respond quickly to dredge related incidents that may impact water quality and allows MassDEP 

to oversee the implementation of measures designed to protect water quality 

 

14. BMPs shall be implemented during transportation of the dredged material to the licensed receiving 

facility. At a minimum, when transported upon public roadways, all dredged material shall have no 

free liquid as determined by the Paint Filter Test or other suitably analogous methodology 

acceptable to MassDEP, and a tarpaulin or other means shall be used to cover the dredged 

material during transport. Pursuant to 314 CMR 9.07(5), this condition is necessary to protect off 

site water quality during transportation. These practices help to avoid fugitive dust and siltation into 

wetlands and waters of the Commonwealth.  

 

15. MassDEP shall be notified in writing of the name and location of the upland licensed facility 

accepting the dredged material for disposal or reuse as daily cover material.  If the licensed facility 

is located out of state, documentation shall be provided to MassDEP that the dredged material 

disposal/reuse has been approved and will be accepted by the receiving state in accordance with 

314 CMR 9.07(13)(b). The dredged material shall not be transported to the facility without 

concurrence of MassDEP.   
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16. A Material Shipping Record (“MSR”) shall be used to track the dredged material to the licensed 

upland facility. A fully executed copy of the MSR shall be provided to MassDEP within 30 days of 

final shipment to the reuse location or facility. Pursuant to 314 CMR 9.07(5), this condition is 

necessary to maintain a record of the dredged material for reference and to ensure accountability 

in its transportation. This assists in the protection of health, safety, public welfare, and the 

environment from any potential hazards during transportation. Finally, it attests to the dredged 

material conforming with permitting and regulatory requirements for acceptance at the receiving 

location. 

 

17. During dredging operations, measures should be made to avoid the potential spread of aquatic 

invasive species to other waterbodies. The dredged material shall be loaded directly into the 

sediment dewatering area. Appropriate invasive species decontamination protocols should be 

discussed with and agreed by the receiving facility owner/manager. All vehicles, equipment and 

tools that have direct contact with invasive species should be cleaned before leaving the project 

areas. Under no circumstances shall sediment with invasive species seeds or rhizomes be reused 

or transported.  

 

18. Within 30 days of the completion of dredging, photographs of the affected areas depicting post-

dredge conditions shall be taken and submitted to David Wong [David.W.Wong@mass.gov] at 

MassDEP. Pursuant to 314 CMR 9.07(1), this condition is necessary to ensure that construction 

practices are implemented in such a manner as to prevent degradation to wetlands and waters of 

the Commonwealth. 

 

Failure to comply with this Combined 401 WQC is grounds for enforcement, including civil and criminal 

penalties, under M.G.L. c. 21, § 42, 314 CMR 9.00, M.G.L. c. 21A, § 16, 310 CMR 5.00, or other 

possible actions/penalties as authorized by the General Laws of the Commonwealth. 

 

This Combined 401 WQC does not relieve the applicant of the obligation to comply with other 

appropriate state or federal statutes or regulations. Any changes made to the project as described in 

the previously submitted Combined Permit Application or supplemental documents will require further 

notification to and, if an amendment is required, approval by MassDEP. 

 

 

NOTICE OF APPEAL RIGHTS 

 

Certain persons shall have a right to request an adjudicatory hearing concerning 401 WQCs by 

MassDEP when an application is required:   

a. the applicant or property owner;  

b. any person aggrieved by the decision who has submitted written comments during the public 

comment period;  

c. any ten persons of the Commonwealth pursuant to M.G.L. c. 30A where a group member has 

submitted written comments during the public comment period; or  

d. any governmental body or private organization with a mandate to protect the environment, 

which has submitted written comments during the public comment period.   

 

Any person aggrieved, any ten persons of the Commonwealth, or a governmental body or private 

organization with a mandate to protect the environment may appeal without having submitted written 

comments during the public comment period only when the claim is based on new substantive issues 
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arising from material changes to the scope or impact of the activity and not apparent at the time of 

public notice. To request an adjudicatory hearing pursuant to M.G.L. c. 30A, § 10, a Notice of Claim 

must be made in writing, provided that the request is made by certified mail or hand delivery to 

MassDEP, with the appropriate filing fee specified within 310 CMR 4.10 along with a DEP Fee 

Transmittal Form within 21 days from the date of issuance of this Certificate.  

 

Case Administrator 

Department of Environmental Protection 

100 Cambridge Street Suite 900  

Boston, MA 02114   

 

A copy of the request shall at the same time be sent by certified mail or hand delivery to the issuing 

office of the Wetlands and Waterways Program at: 

 

  Department of Environmental Protection 

100 Cambridge Street, Suite 900 

Boston, MA 02114 

  

A Notice of Claim for Adjudicatory Hearing shall comply with MassDEP’s Rules for Adjudicatory 

Proceedings, 310 CMR 1.01(6), and shall contain the following information pursuant to 314 CMR 

9.10(3): 

a. the Combined Permit Transmittal Number; 

b. the complete name of the applicant and address of the project; 

c. the complete name, address, and fax and telephone numbers of the party filing the request, 

and, if represented by counsel or other representative, the name, fax and telephone numbers, 

and address of the attorney; 

d. if claiming to be a party aggrieved, the specific facts that demonstrate that the party satisfies 

the definition of “aggrieved person” found at 314 CMR 9.02; 

e. a clear and concise statement that an adjudicatory hearing is being requested; 

f. a clear and concise statement of (1) the facts which are grounds for the proceedings, (2) the 

objections to this Certificate, including specifically the manner in which it is alleged to be 

inconsistent with the MassDEP’s Water Quality Regulations, 314 CMR 9.00, and (3) the relief 

sought through the adjudicatory hearing, including specifically the changes desired in the final 

written 401 WQC; and 

g. a statement that a copy of the request has been sent by certified mail or hand delivery to the 

applicant, the owner (if different from the applicant), the conservation commission of the city or 

town where the activity will occur, the Department of Conservation and Recreation (when the 

certificate concerns projects in Areas of Critical Environmental Concern), the public or private 

water supplier where the project is located (when the certificate concerns projects in 

Outstanding Resource Waters), and any other entity with responsibility for the resource where 

the project is located. 

 

The hearing request along with a DEP Fee Transmittal Form and a valid check or money order payable 

to the Commonwealth of Massachusetts in the amount of one hundred dollars ($100) must be mailed 

to: 

Commonwealth of Massachusetts 

Department of Environmental Protection 

Commonwealth Master Lockbox 
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PO Box 4062 

Boston, MA 02211 

 

The request will be dismissed if the filing fee is not paid, unless the appellant is exempt or granted a 

waiver. The filing fee is not required if the appellant is a city or town (or municipal agency), county, or 

district of the Commonwealth of Massachusetts, or a municipal housing authority. MassDEP may waive 

the adjudicatory hearing filing fee pursuant to 310 CMR 4.06(2) for a person who shows that paying the 

fee will create an undue financial hardship. A person seeking a waiver must file an affidavit setting forth 

the facts believed to support the claim of undue financial hardship together with the hearing request as 

provided above.  

 

Should you have any questions relative to this Combined 401 WQC, please contact please contact 

David Wong at 617-874-7155, or David.W.Wong@mass.gov. 

 

 Sincerely, 

 

  

Lisa Rhodes 

Wetlands Program Chief 

 

 

ecc:  

Nicholas Ericson, Dept. Public Works, 301 Broad St., Fitchburg, MA  nerickson@fitchburgma.gov  

Samantha Dow, April Doroski, and Lara Sup, Fuss & O’Neil, 1550 Main St, Springfield, MA 01103 

sdow@fando.com, April.Doroski@fando.com,  Lara.Sup@fando.com  

Herlin Jaime, Fitchburg Conservation Commission, 718 Main Street, Fitchburg, MA 01420 

hjaime@fitchburgma.gov  

    Judith Schmitz, MassDEP CERO 8 New Bond Street, Worcester, MA 01606 judith.schmitz@mass.gov  

Steven Mattocks MA Division of Fisheries and Wildlife Westborough steven.mattocks@mass.gov 

Christine Hopps, MassDEP, 100 Cambridge Street, Boston, MA 02114 Christine.Hopps@mass.gov  

Sean Duffey, CZM, 100 Cambridge Street, Boston, MA 02114 Sean.Duffey@mass.gov  

Kaitlyn Rainville, U.S. Army Corps of Engineers, 696 Virginia Road, Concord, MA  01742-2751 

Kaitlyn.Rainville@usace.army.mil  Paul.M.Maniccia@usace.army.mil  

Edward Reiner and Rachel Croy EPA, 5 Post Office Square, Suite 100, Boston, MA 02109 

ed.reiner@epa.gov croy.rachel@epa.gov  

for Lisa Rhodes

mailto:nerickson@fitchburgma.gov
mailto:sdow@fando.com
mailto:Lara.Sup@fando.com
mailto:hjaime@fitchburgma.gov
mailto:judith.schmitz@mass.gov
mailto:steven.mattocks@mass.gov
mailto:Christine.Hopps@mass.gov
mailto:Sean.Duffey@mass.gov
mailto:Kaitlyn.Rainville@usace.army.mil
mailto:Paul.M.Maniccia@usace.army.mil
mailto:ed.reiner@epa.gov
mailto:croy.rachel@epa.gov


401 WQC 24-WW26-0013-APP McTaggart’s Pond Dam Removal Fitchburg, MA 

 

 9 
 



401 WQC 24-WW26-0013-APP McTaggart’s Pond Dam Removal Fitchburg, MA 

 

 10 
 

 


